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NO ORAL ARGUMENT SCHEDULED

IN THE UNITED STATES CIRCUIT COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

INDEPENDENT PETROLEUM )
ASSOCIATION OF AMERICA, et al., )

Petitioner, )

V. )

UNITED STATES ENVIRONMENTAL )
PROTECTION AGENCY, )

Case No. 10-1233

Respondent. )

MOTION TO DISMISS

The Independent Petroleum Association of America and the US Oil & Gas

Association (jointly referred to as "the Associations") have petitioned this Court

for judicial review of a statement on the web site maintained by Respondent United

States Environmental Protection Agency ("EPA" )Y The Associations contend that

this Court has jurisdiction over their petition under section 1448(a)(2) of the Safe

Drinking Water Act ("SDWA" or "Act"), which provides for judicial review in the

i/ See "Underlying Decision From Which Appeal or Petition Arises," (Sept.
29, 2010). The Associations attached to their filing a copy of a web page
captioned "Regulation of Hydraulic Fracturing by the Office of Water,"
http ://water. epa. gov/type/groundwater/uic/clas s2/hydraulicfracturing/well s_hydror
eg.cfm#safehyfr. For the Court's convenience, EPA is attaching as Exhibit 1 a
copy of this web page, which will be referred to as "the Hydraulic Fracturing Web
Page."
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circuit courts of appeals of "any ... final agency action by the Administrator." 42

U.S.C. § 300j-7(a)(2). For the reasons set forth below, however, the Hydraulic

Fracturing Web Page is not final agency action . Accordingly, the Court should

dismiss the petition for review for lack of subject matter jurisdiction.

BACKGROUND

A. Statutory Background

In 1974, in response to accumulating evidence that the nation's drinking

water supplies contained unsafe levels of contamination, the Public Health Service

Act of 1912 was amended to include the Safe Drinking Water Act. Environmental

Defense Fund v. Costle, 578 F.2d 337, 339 (D.C. Cir. 1978). The Act is designed

to ensure "that water supply systems serving the public meet minimum national

standards for protection of public health." H.R. Rep. No. 93-1185, reprinted in,

1974 U.S.C.C.A.N. 6454.

Part C of the SDWA, 42 U.S.C. §§ 300h to 300h-8, protects underground

sources of drinking water. Congress required EPA to establish minimum standards

for the control of underground injection processes to protect these sources. Id. §

300h. The States are primarily responsible for implementing underground

injection control ("UIC") programs. Id. § 300h-1. The States must submit their

programs to EPA, which will approve the program if it meets the federal minimum

requirements. Id. EPA must establish and promulgate a federal UIC program in
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States without an approved state program. Id. § 300h-1(c). The UIC programs

must prohibit underground injections not authorized by a permit . Id.1 Congress

established the scope of the UIC programs through its definition of "underground

injection" as "the subsurface emplacement of fluids by well injection." Id. §

300h(d)(1)(A). Congress has narrowed EPA's authority, however, by establishing

two exclusions from the definition: (1) "the underground injection of natural gas

for purposes of storage" and (2) "the underground injection of fluids or propping

agents (other than diesel fuels) pursuant to hydraulic fracturing operations related

to oil, gas, or geothermal production activities." Id. § 300h(d)(1)(B) (emphasis

added). The partial exclusion for hydraulic fracturing operations was added to the

Act in 2005. See Energy Policy Act of 2005, PL 109-58 § 322.

The SDWA authorizes petitions for review to the United States Court of

Appeals for the District of Columbia Circuit of "actions pertaining to the

establishment of national primary drinking water regulations ." Id. § 300j-7 (a)(1).

The Act further provides that petitions for review of "any other final action of the

Administrator under this chapter may be filed in the circuit in which the petitioner

resides or transacts business which is directly affected by the action." Id. §

EPA has issued regulations establishing federal minimum requirements for
the permitting programs . See 40 C.F.R. Pt . 144 and Pt. 145.
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300j-7(a)(2). Any petition for review must be filed within 45 days of the

challenged agency action unless the petition is based only on grounds arising after

that period has ended. Id. § 300j-7(a).

B. Administrative Background

EPA maintains a web site that provides information to the general public,

regulated entities, state and local agencies, and other interested parties regarding

the Agency's mission and operations. ttl^:,'`i^>^^ .p.FZ3v. One section of the

web site addresses the functions of the Office of Water, which is responsible for

administering a number of federal statutes pertaining to water quality, including the

SDWA. The Office of Water maintains web page

sections on numerous topics of public interest, including hydraulic fracturing.

http ://water. ep a. gov/type/groundwater/uic/class2/hydraulicfracturing/index. cfm.

The Office of Water describes the process of hydraulic fracturing as follows:

Hydraulic fracturing (HF) is a well stimulation process used to
maximize the extraction of underground resources; including oil,
natural gas, geothermal energy, and even water. The oil and gas
industry uses HF to enhance subsurface fracture systems to allow oil
or natural gas to move more freely from the rock pores to production
wells that bring the oil or gas to the surface.

The process of hydraulic fracturing begins with building the necessary
site infrastructure including well construction. Production wells may
be drilled in the vertical direction only or paired with horizontal or
directional sections. Vertical well sections may be drilled hundreds to
thousands of feet below the land surface and lateral sections may
extend 1000 to 6000 feet away from the well.
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Fluids, commonly made up of water and chemical additives, are
pumped into a geologic formation at high pressure during hydraulic
fracturing . When the pressure exceeds the rock strength , the fluids
open or enlarge fractures that can extend several hundred feet away
from the well . After the fractures are created, a propping agent is
pumped into the fractures to keep them from closing when the
pumping pressure is released . After fracturing is completed, the
internal pressure of the geologic formation causes the injected
fracturing fluids to rise to the surface where it may be stored in tanks
or pits prior to disposal or recycling . Recovered fracturing fluids are
referred to as flowback . Disposal options for flowback include
discharge into surface water or underground injection.

http ://water.epa. gov/type/groundwater/uic/class2 /hydraulicfracturing/wells_hydro

what.cfm.

The web page also explains that hydraulic fracturing operations using diesel

fuel as an additive are subject to regulation by EPA primarily under the SDWA

through the UIC program. Hydraulic Fracturing Web Page. See infra n. 1. To

clarify the scope of its authority , EPA quotes the statutory definition of

"underground injection " as "the subsurface emplacement of fluids by well

injection," except for "the underground injection of fluids or propping agents

(other than diesel fuels) pursuant to hydraulic fracturing operations related to oil,

gas, or geothermal production activities ." Id. (quoting 42 U.S.C. § 300h(d)(1)(A)

and (B)(ii)) (emphasis added). EPA went on to explain:

[w]hile the SDWA specifically excludes hydraulic fracturing from
UIC regulation under SDWA § 1421(d)(1), the use of diesel fuel
during hydraulic fracturing is still regulated by the UIC program. Any
service company that performs hydraulic fracturing using diesel fuel

5
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must receive prior authorization from the UIC program. Injection
wells receiving diesel fuel as a hydraulic fracturing additive will be
considered Class II wells by the UIC program.

Hydraulic Fracturing Web Page.

C. Litigation Background

The Associations filed the instant petition for review with this Court on

August 12, 2010. As required by the Court's rules and the Order of August 31,

2010, the Associations filed the "Underlying Decision From Which Appeal or

Petition Arises" which identified the Hydraulic Fracturing Web Page as the subject

of their petition. In Paragraph 6(e) of their "Agency Docketing Statement," the

Associations explained their claim of standing as follows: "Petitioners are trade

associations whose members conduct hydraulic fracturing operations that are

regulated by the agency due to the agency's action at issue in this litigation."

ARGUMENT

EPA'S STATEMENTS ON THE HYDRAULIC FRACTURING WEB PAGE
ARE NOT FINAL AGENCY ACTION SUBJECT TO REVIEW UNDER
THE SDWA

The Court's jurisdiction under section 1448(a)(2) of the SDWA, 42 U.S.C.

§ 300j-7(a)(2), is limited to review of EPA's actions that are "final agency action"

under the standard articulated by the Supreme Court in Bennett v. Spear, 520 U.S.

154 (1997). See Manufactured Housing Institute v. EPA, 467 F. 3d 391, 397 (4'

Cir. 2006). Bennett v. Spear established a two-part test for determining whether a
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particular agency action is final for purposes of review : the action must mark the

consummation of a decisionmaking process and must impose an obligation, deny a

right, or fix some legal relationship. 520 U.S. at 177-78. This Court has held that,

under Bennett, it lacks jurisdiction to review "claims where `an agency merely

expresses its view of what the law requires of a party, even if that view is adverse

to the party,"' because such an expression has no concrete impact on any party.

Independent Equipment Dealers Ass'n v. EPA, 372 F.3d 420, 427 (D.C. Cir. 2004)

(quoting AT&T v. EEOC, 270 F.3d 973, 975 (D.C. Cir. 2001)).

The Associations appear to seek review of the statement on the Hydraulic

Fracturing Web Page that , under the SDWA, hydraulic fracturing operations using

diesel fuel as an additive are subject to regulation under the UIC programs as Class

II wells. The general explanation of the statute on the Hydraulic Web Page,

however, is not subject to review because it does not impose any obligations upon

the Associations' members. The Web Page is only a description of existing legal

obligations under the statute, not the source of new requirements.

In 1997, the Eleventh Circuit Court of Appeals established that hydraulic

fracturing is "underground injection" for the purposes of regulation under the

SDWA. Legal Environmental Assistance Foundation, Inc. v. EPA, 118 F.3d 1467,

1 EPA's regulations classify "wells which inject fluids ... [f]or enhanced
recovery of oil or natural gas" as Class II wells. 40 C.F.R. § 144.6.
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1478 (11' Cir. 1997) (LEAF]). The same court later established that wells used

for the injection of hydraulic fracturing fluids must be regulated as Class II wells

under the UIC program. Legal Environmental Assistance Foundation, Inc. v. EPA,

276 F.3d 1253, 1263 (11' Cir. 2001) (LEAFR).

In 2004, EPA completed a study of the potential impacts on underground

sources of drinking waters from hydraulic fracturing of coalbed methane wells.

See Letter from B. Grumbles, EPA Acting Assistant Administrator, Office of

Water, to Senator J. Jeffords (Dec. 7, 2004), reprinted in 151 Cong. Rec. 57277

(June 23, 2005) (Grumbles Letter"). Exhibit 2. Mr. Grumbles explained that the

Agency had concluded that only operations using diesel fuel as an additive posed a

potential threat to underground sources of drinking water. Id. EPA had responded

to this potential threat by entering into an agreement with three major companies

responsible for most of the coalbed methane hydraulic fracturing, under which the

companies agreed not to use diesel fuel as an additive in hydraulic fracturing

operations that affect underground sources of drinking water. Id. at 57278.

Because the Agency believed that the agreements adequately addressed the risks

posed by hydraulic fracturing, EPA did not take action to modify federal rules or to

8
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review state UIC programs to evaluate their treatment of hydraulic fracturing

operations . Id. at 57278-70(

The Grumbles Letter is part of the legislative history for the 2005 Energy

Policy Act. In this Act, Congress amended the SDWA to exclude many hydraulic

fracturing operations from regulation under the UIC programs, but it specifically

did not extend this exclusion to hydraulic fracturing operations using diesel fuels

as additives . See 42 U.S . C. § 300h(d)(1)(B)(ii). By limiting the exclusion in this

fashion, Congress made clear that operations using diesel fuels as an additive

remain subject to regulation under the UIC programs pursuant to the SDWA.

Thus, the legal obligations under the SDWA of anyone using diesel fuel as

an additive in hydraulic fracturing operations were established by Congress and

construed by the Eleventh Circuit long before the Hydraulic Fracturing Web Page

was published . In this respect , the Web Page is analogous to the EPA letter

restating the Agency' s longstanding interpretation of a particular regulation that

was at issue in Independent Equipment Dealers. 372 F.3d at 427. This Court

concluded that the EPA letter was not reviewable agency action because it had no

"concrete impact" on petitioner or its members:

J Mr. Grumbles reiterated the Agency's position in 2008. Letter from B.
Grumbles, EPA Assistant Administrator, Office of Water, to Hon. Henry A.
Waxman, United States House of Representatives (Jan. 11, 2008). Exhibit 3.

9
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The Letter neither announced a new interpretation of the regulations
nor effected a change in the regulations themselves. The Letter was
purely informational in nature ; it imposed no obligations and denied
no relief. Compelling no one to do anything , the letter had no binding
effect whatsoever - not on the agency and not on the regulated
community.

Id.f

EPA's statements on the Hydraulic Fracturing Web Page regarding the

application of the SDWA to hydraulic fracturing operations are likewise

informational in nature . EPA simply describes the existing statutory obligations as

construed by the Eleventh Circuit in LEAF I and II and narrowed by the 2005

Amendment. In Independent Equipment Dealers, this Court explained that "it is

silly to permit parties to challenge an established regulatory interpretation each

time it is repeated ." 372 F.3d at 427 -28. It would be equally pointless to permit

parties to seek judicial review every time EPA reiterates a statutory interpretation

established by a different court . Because EPA did no more than restate existing

The Court explained that, where the challenged agency action imposes no
obligations , the Court does not have to separately consider whether the action is
"final - i . e. not tentative or interlocutory" in order to determine that the action is
not reviewable. 372 F.3d at 426-27.

J The Grumbles Letter did not suggest that, after the LEAF decisions, EPA
still took the position that hydraulic fracturing was not "underground injection" as
defined in the SDWA. Instead, the Letter simply discussed how EPA was using its
enforcement discretion to address the risks from such operations as opposed to
other activities subject to regulation under the UIC programs.

10
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law, the Hydraulic Web Page has no legal consequence and so is not subject to

judicial review.

The fact that EPA is repeating an established interpretation of the statute is

one of the factors distinguishing the instant matter from Reckitt Benckiser Inc. v.

EPA, 613 F.3d 1131, 1133 (D.C. Cir. 2010), in which the Court found that EPA's

interpretation of the enforcement provisions of Federal Insecticide, Fungicide, and

Rodenticide Act ("FIFRA"), 7 U.S.C. §§ 136-136y, was final agency action subject

to judicial review. Reckitt Benckiser addressed the review of EPA's position that

the Agency could bring an enforcement proceeding alleging that a company had

violated the prohibition against misbranding a pesticide established by section 12

of FIFRA, 7 U.S.C. § 136j(a)(1)(E), without first cancelling the pesticide's

registration pursuant to the procedures established by section 6 of FIFRA, id. §

136d(b). 613 F.3d at 1136.

The dispute began in 2008 when EPA issued a Risk Mitigation Decision

("RMD") for pesticide products registered by Reckitt Bensicker and notified the

company that, unless specific changes were made, any product sold after 2011

would be considered misbranded. 613 F.2d at 1135. EPA also stated that it would

begin cancellation proceedings unless notified that the company intended to

comply. The company notified EPA that it would not comply, but instead would

contest the necessity for the required changes during the cancellation. Id. at 1136.

11
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When EPA did not initiate cancellation proceedings, the company filed suit

seeking an injunction requiring EPA to begin cancellation proceedings and

prohibiting EPA from beginning misbranding proceedings until the cancellation

proceedings were completed. Id.

The Court rejected EPA's claim that the interpretation of FIFRA in the letter

was only a restatement of the law after finding that the interpretation was not

"sufficiently `established' as a policy." Id. at 1139-40 (quoting Indep. Equip.

Dealers Ass'n, 372 F.3d at 428). Instead, the Court found that EPA's statutory

interpretation was final and denied the registrant a right claimed under FIFRA.

613 F.3d at 1140-41 (citing Bennett v. Spears, 520 U.S. at 177-78).

EPA stated in the RMD and the letter of June 18, 2008, to Reckitt
Benckiser obligations with which the company must comply or risk
misbranding enforcement proceedings . Having made a binding
procedural determination that , in the absence of compliance with the
RMD, the company is not entitled to a Section 6 cancellation
proceeding before being subject to a misbranding proceeding, EPA
has determined it has the discretion to deny the company a right it
claims to possess under FIFRA.

613 F.3d at 1140-41.

As explained above, the Hydraulic Fracturing Web Page is simply a generic

description of the scope of the UIC program under existing law that does not create

any obligations or deny any claimed rights. It does not require that any particular

company must choose between incurring substantial costs to change its business

12
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operations or risking serious criminal or civil penalties . Compare with Reckitt

Benckiser , 613 F.3d at 1140 .2/ To the extent that any member of the Associations

believes it will confront such a choice, it is due to the LEAF decisions and the

Energy Policy Act of 2005 , not the Hydraulic Fracturing Web Page. In this

respect, their situation was no different the day after the Web Page was published

than it was the day before.

For these reasons, the present matter is readily distinguishable from Reckitt

Benckiser . It is instead governed by the principle of Independent Equipment

Dealers: EPA's restatement of existing law is not final agency action for purposes

of judicial review.

CONCLUSION

The Association's petition for review should be dismissed for lack of

jurisdiction.

Respectfully submitted,

IGNACIA S. MORENO
Assistant Attorney General
Environment and Natural Resources Division

2( The company claimed that it would have to spend over a million dollars to
develop products that met EPA' s requirements and would lose sales of its existing
products . 613 F.2d at 1138.
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/s/ EILEEN T. MCDONOUGH
Environmental Defense Section
U.S. Department of Justice
P.O. Box 23986
Washington, D.C. 20026-3986
(202) 514-3126
eileen.mcdonough@usdoj. gov

OF COUNSEL

Mindy Kairis
Office of General Counsel
U.S. Environmental Protection Agency

October 29, 2010
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Hydraulic Fracturing

http://water.epa.gov/type/groundwater/uictclass2/hydraulicfracturing/wells-hydroreg.cfm#safehyfr

Share

You are here: Water-Our Waters-Ground Water-Underground Injection Control "Class 11 *Hydraulic Fracturing - Regulation of

Hydraulic Fracturing by the Office of Water

Regulation of Hydraulic Fracturing by the Office of Water
Water is an integral component of the hydraulic fracturing process. EPA Office of Water regulates waste disposal of flowback and

sometimes the injection of fracturing fluids as authorized by the Safe Drinking Water Act and Clean Water Act.

Safe Drinking Water Act

Several statutes may be leveraged to protect water quality, but EPA's central authority to protect drinking water is drawn from the

Safe Drinking Water Act (SDWA). The protection of USDWs is focused in the Underground Injection Control (UIC) program, which

regulates the subsurface emplacement of fluid. Congress provided for exclusions to UIC authority (SDWA § 1421(d)), however, with

the most recent language added via the Energy Policy Act of 2005:

"The term ` underground injection' -

(A) means the subsurface emplacement of fluids by well injection; and

(B) excludes -

(i) the underground injection of natural gas for purposes of storage; and

(ii) the underground injection of fluids or propping agents (other than diesel fuels) pursuant to hydraulic fracturing operations related

to oil, gas, or geothermal production activities."
While the SDWA specifically excludes hydraulic fracturing from UIC regulation under SDWA § 1421 (d)(1), the use of diesel fuel

during hydraulic fracturing is still regulated by the UIC program. Any service company that performs hydraulic fracturing using diesel

fuel must receive prior authorization from the UIC program. Injection wells receiving diesel fuel as a hydraulic fracturing additive will

be considered Class II wells by the UIC program. The UIC regulations can be found in Title 40 of the Code of Federal Regulations

Parts 144-148. State oil and gas agencies may have additional regulations for hydraulic fracturing. In addition, states or EPA have

authority under the Clean Water Act to regulate discharge of produced waters from hydraulic fracturing operations.

Clean Water Act

Disposal of flowback into surface waters of the United States is regulated by the National Pollutant Discharge Elimination System

NPDES permit program. The Clean Water Act authorizes the NPDES program.

State regulations

In addition to federal authority to regulate the hydraulic fracturing process, states may have additional regulations on hydraulic

fracturing and the production of fossil fuels.

Last updated on Thursday, September 09, 2010.

http://water.epa.gov/type/groundwater/uic/class2lhydraulicfracturing/wells_hydroreg.cfm 10/29/2010
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June 23, 2005 CONGRESSIONAL RECORD- SENATE 57277
can to continue to protect public health.
Thank you again for your response.

Sincerely,
JIM JEFFORDS.
BARBARA BORER.

U.S. ENVIRONMENTAL PROTECTION
AGENCY,

Washington , DC, December 7, 2004.

Hon. JIM JEFFORDs,
U.S. Senate,
Washington, DC.
DEAR SENATOR JEFFORDs : Thank you for

your letter to Administrator Michael

Leavitt dated October 14 , 2004, concerning

the recent actions that the Environmental

Protection Agency (EPA) has taken in im-

plementing the Underground Injection Con-

trol (UIC) program with respect to hydraulic

fracturing associated with coalbed methane

wells.
The Office of Ground Water and Drinking

Water ( OGWDW ) has prepared specific re-
sponses to your technical and policy ques-
tions regarding how we conducted the hy-
draulic fracturing study , the reasons behind
our decisions pertaining to the recommenda-
tions contained in the study , and any plans
or thoughts we may have on the likelihood
for future Investigation , regulation , or guid-
ance concerning such hydraulic fracturing.

Since the inception of the UIC program,
EPA has implemented the program to ensure
that public health Is protected by preventing
endangerment of underground sources of
drinking water (USDWs). The Agency has
placed a priority on understanding the risks
posed by different types of UIC wells, and
worked to ensure that appropriate regu-
latory actions are taken where specific types
of wells may pose a significant risk to drink-
Ing water sources . In 1999, in response to con-
cerns raised by Congress and other stake-
holders about issues associated with the
practice of hydraulic fracturing of coalbed
methane wells in the State of Alabama, EPA
initiated a study to better understand the
impacts of the practice.
EPA worked to ensure that its study,

which was focused on evaluating the poten-
tial threat posed to USDWs by fluids used to
hydraulically fracture coalbed methane
wells was carried out in a transparent fash-
ion. The Agency provided many opportuni-
ties to all stakeholders and the general pub-
lic to review and comment on the Agency
study design and the draft study . The study
design was made available for public com-
ment in July 2000, a public meeting was held
in August 2000, a public notice of the final
study design was provided In the Federal
Register In September 2000 , and the draft
study was noticed in the Federal Register in
August 2002 . The draft report was also d18-
tributed to all interested parties and posted
on the Internet . The Agency received more
than 100 comments from individuals and
other entities.

EPA's final June 2004 study, Evaluation of
Impacts to Underground Sources of Drinking
Water by Hydraulic Fracturing of Coalbed
Methane Reservoirs , is the most comprehen-
sive review of the subject matter to date.
The Agency did not recommend additional
study at this time due to the study's conclu-
sion that the potential threat to USDWs
posed by hydraulic fracturing of coalbed
methane wells is low , However, the Adminis-
trator retains the authority under the Safe
Drinking Water Act (SDWA ) section 1431 to
take appropriate action to address any Im-
minent and substantial endangerment to
public health caused by hydraulic fracturing.

During the course of the study , EPA could
not identify any confirmed cases where
drinking water was contaminated by hydrau-
lic fracturing fluids associated with coalbed
methane production. We did uncover a poten-

tial threat to USDWa through the use of die-
sel fuel as a constituent of fracturing fluids
where coalbeds are co -located with a USDW.
We reduced that risk by signing and Imple-
menting the December 2003 Memorandum of
Agreement (MOA) with three major service
compamies that carry out the bulk of coalbed
methane hydraulic fracturing activities
throughout the country . This past summer
we confirmed that the companies are car-
rying out the MOA and view the completion
of this agreement as a success story in pro-
tecting USDWs.

In your letter , you asked about the Agen-
cy's actions with respect to hydraulic frac-
turing in light of LEAF v . EPA. In this case,
the Eleventh Circuit held that the hydraulic
fracturing of coalbed seams in Alabama to
produce methane gas was "underground In-
jection" for purposes of the SDWA and
EPA's UIC program . Following that decision,
Alabama developed-and EPA approved-a
revised UTC program to protect USDWs dur-
ing the hydraulic fracturing of eoalbeds. The
Eleventh Circuit ultimately affirmed EPA's
approval of Alabama 's revised UIC Program.

In administering the UIC Program, the
Agency believes it is sound policy to focus
its attention on addressing those wells that
pose the greatest risk to USDWs . Since 1999,
our focus has been on reducing risk from
shallow Class V injection wells . EPA esti-
mates that there are more than 600,000 of
these wells throughout the country. The
wastes injected into them include , in part,
storm water runoff, agricultural effluent,
and untreated sanitary wastes. The Agency
and States are increasing actions to address
these wells in order to make the best use of
existing resources.
EPA remains committed to ensuring that

drinking water is protected . I look forward
to working with Congress to respond to any
additional questions , or the concerns that
Members of Congress or their constituents
may have . If you have further comments or
questions , please contact me, or your staff
may contact Steven Kinberg of the Office of
Congressional and Intergovernmental Relay
tions at (202) 6114-5037.

Sincerely,
BENJAMIN H. GRUMBLES,

Acting Assistant Administrator.
Attachment.

EPA RESPONSE TO SPECIFIC QUESTIONS
REGARDING HYDRAULIC FRAOTURING

The data presented in the June 2004 EPA
study identifies potential harmful effects
from the chemicals listed by the Agency In
this report . Has the Agency or does the
Agency plan to incorporate the results of
this study and the fact that these chemicals
are present in hydraulic fracturing agents
into the Contaminant Candidate List (CCL)
development process , and if not , why not?"

Although the EPA CBM study found that
certain chemical constituents could be found
in some hydraulic fracturing fluids, EPA
cannot state categorically that they are con-
tained in all such fluids. Each fracturing pro-
cedure may be site specific or basin specific
and fluids used may depend on the site geol-
ogy, the stratigraphy (i.e. type of coal for-
mation ), depth of the formation , and the
number of coal beds for each fracture oper-
ation . The Agency 's study did not develop
new information related to potential health
effects from these chemicals ; It merely re-
ported those potential health effects indi-
cated on the Material Safety Data Sheet
(MSDS) or other information we obtained
from the service companies.

As noted in the flnal report , "Contami-
nants on the COL are known or anticipated
to occur In public water systems ..." The ex-
tent to which the contaminants identified in
fracturing fluids are part of the next OCL

process will depend upon whether they meet
this test.

2. In the June 2004 EPA study, the Agency
concludes that hydraulic fracturing fluids do
not contain most of the chemicals identified.
This conclusion is based on two Items-"con-
versations with field engineers " and "wit-
nessing three separate fracturing events".

a. How did the agency select particular
field engineers with whom to converse on
this subject?
The Agency did not "select" any of the en-

gineers ; we talked with the engineers who
happened to be present at the field oper-
ations . In general those were engineers from
the eoalbed methane companies and the
service companies who conducted the actual
hydraulic fracturing . When we scheduled to
witness the events, we usually conversed
with the production company engineer to ar-
range the logistics and only spoke with the
field engineers from the service companies at
the well site.

b. Please provide a transcript of the con-
versations with field engineers , including the
companies or consulting firms with which
they were affiliated.
EPA did not prepare a word-for-word tran-

script of conversations with engineers.
c. How did the Agency select the three sep-

aratefraeturing events to witness?
The events selected were dependent on the

location of the fracturing events , the sched-
ules of both EPA OGWDW staff and EPA Re-
gional staff to witness the event , and the
preparation time to procure funding and au-
thorization for travel . EPA witnessed the 3
events because the planning and scheduling
of these happened to work for all parties. In
one event , only EPA HQ staff witnessed the
procedure , in another event only EPA Re-
gional staff witnessed it, and In one event
both EPA HQ and Regional staff attended
with DOE staff.

d. Were those events representative of the
different ' site-specific characteristlea ref-
erenced in the June 2004 study (p. 4-19) as de-
termining factors in the types of hydraulic
fracturing fluids that will be used?

Budget limitations precluded visits to each
of the 11 different major coal basins in the
U.S. It would have proven to be an expensive
and tim"onsuming process to witness oper-
ations in each of these regions . Additionally,
even within the same coal basin there are po-
tentially many different types of well con-
figurations , each of which could affect the
fracturing plan . EPA believed that wit-
nessing events in 3 very different coal basin
settings-Colorado, Kansas , and south west-
ern Virginia-would give us an under-
standing of the practice as conducted In dif-
ferent regions of the country.

e, Which companies were observed?
EPA observed a Sohlumberger hydraulic

fracturing operation in the San Juan baain
of Colorado , amd Halliburton hydraulic frac-
turing operations in southwest Virginia and
Kansas.

f. Was prior notice given of the planned
witnessing of these events?

Yes, because it would have been very dif-
ficult to witness the events had they not
been planned . To plan the visit , EPA needed
to have prior knowledge of the drilling oper-
ation, the schedule of the drilling , and the
scheduling of the services provided by the
hydraulic fracturing service company. Wells,
in general , take days to drill (in some oases
weeks and months depending on depth of the
well) and the fracturing may take place at a
later date depending on the availability of
the service company and other factors be-
yond anyone 's control.

g. What percentage of the annual number
of hydraulic fracturing events that occur in
the United States does "3" represent?

Because of a limited project budget, EPA
did not attempt to attend a representative
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number of hydraulic fracturing events; that
would have been beyond the scope of this
Phase I Investigation. The primary purpose
of the site visits was to provide EPA per-
sonnel familiarity with the hydraulic frac-
turing process as applied to coalbed methane
wells. The visits served to give EPA staff a
working-level , field experience on exactly
how well-site operations are conducted, how
the process takes place ; the logistics in set-
ting up the operation , and the monitoring
and verification conducted by the service
companies to assure that the fracturing job
was accomplished effectively and safely.
EPA understands that thousands of frac-
turing events take place annually, for both
conventional oil and gas operations and for
coalbed methane production , and that three
events represent an extremely small fraction
of that total.

h. Finally, please explain why the Material
Safety Data Sheets for the fluids identified
as potentially being used in hydrau l ic frac-
turing list component chemicals that the
EPA does not believe are present.

In Table 4-1 of the final study, EPA Identi-
fied the range of fluids and fluid additives
commonly used in hydraulic fracturing.
Some of the fluids and fluid additives may
contain constituents of potential concern,
however, it is important to note that the In-
formation presented in the MSDS Is for the
pure product . Each of the products listed In
Table 4-1 is significantly diluted prior to In-
jection . The MSDS information we obtained
is not site specific . We reviewed a number of
data sheets and we noted that many of them
are different, contain different lists of fluids
and additives , and thus we concluded in the
final report that we cannot say whether one
specific chemical, or chemicals , Istare
present at every hydraulic fracturing oper-
ation.

3. a. How does the Agency plan to enforce
the provisions in the MOU and ensure that
its terms are met?

There Is no mechanism to "enforce" a vol-
untary agreement such as the MOA signed
by EPA and the three major service compa-
nies. The MOA was signed in good faith by
senior managers from the three service com-
panies and the Assistant Administrator for
Water , and EPA expects It will be carried
out. EPA has written all signers of the MOA
and asked if they have implemented the
agreement and how will they ensure that
diesel fuel is not being used in USDWs. All
three have written back to EPA , stating that
they have removed diesel from their CBM
fracturing fluids when a USDW is involved
and intend to implement a plan to ensure
that each procedures are met . EPA intends
to follow up with the service companies on
progress in implementing such plans.

b. For example, will the Agency conduct
independent monitoring of hydraulic frac-
turing processes in the field to ensure that
diesel fuel is not used?

It is unlikely that EPA will conduct such
field monitoring. First, in most oil and gas
producing states , and coalbed methane pro-
ducing states , the State Oil and Gas Agency
generally has UIC primary enforcement re-
sponsibility , and the state inspectors are the
primary field presence of such operations.
Second, EPA has a very limited field staff
and in most cases they are engaged in car-
rying out responsibilities related to Class I,
III and V wells in states in which they di-
rectly implement the UIC program. EPA
plans to work with several organizations, in-
cluding the Ground Water Protection Coun-
cil and the Independent Petroleum Associa-
tion of America to determine if there are
other smaller companies conducting CBM
hydraulic fracturing with diesel fuel as a
constituent and will explore the possibility
of including them In the MOA.

c. Will the Agency require states to mon-
itor for diesel use as part of their Class II
programs?

Given limited funds for basic national and
state UIC program requirements , EPA does
not have plane to include the states as par-
ties to the MOA or require them to monitor
for diesel fuel in hydraulic fracturing fluids.
The State of Alabama 's EPA-approved UIC
program prohibits the hydraulic fracturing
of coalbeds in a manner that allows the
movement of contaminants into. USDWs at
levels exceeding the drinking water MCLs or
that may adversely affect the health of per-
sons. Current federal UIC regulations do not
expressly address or prohibit the use of die-
sel fuel In fracturing fluids , but the SDWA
and UIC regulations allow States to be more
stringent than the federal UIC program.

4. a. Should the Agency become aware of
an unreported return to the use of diesel fuel
in hydraulic fracturing by one of the parties
to the MOU, what recourse is available to
EPA under the terms of the MOU?

There are no terms In the MCA that would
provide EPA a mechanism to take any en-
forcement action should the Agency become
aware of an unreported return to the use of
diesel fuel in hydraulic fracturing by one of
the parties to the MOA . However , EPA would
work closely with the companies to deter-
mine why such action occurred and discuss
possible termination procedures . The agree-
ment defines how either party can terminate
the agreement . EPA would make every effort
to work with such a company to maintain
their participation in the agreement. EPA
entered the agreement with an assumption
that the companies would honor the commit-
ments they have made about diesel use in
hydraulic fracturing fluids.

b. What action does the Agency plan to
take should such action occur?
If such a situation does happen , and EPA

learns that diesel fuel used in hydraulic frac-
turing fluid may enter a USDW and may
present an imminent and substantial threat
to public health , EPA may Issue orders or
initiate litigation as necessary pursuant to
SDWA section 1431 to protect public health.
Otherwise , EPA would take the actions de-
scribed under the previous question.

c. Why did EPA choose to use an MOU as
opposed to a regulatory approach to achieve
the goal of eliminating diesel fuel in hydrau-
lic iraoturing?

While the report 's findings did not point to
a significant threat from diesel fuel in hy-
draulic iracturlng fluids , the Agency be-
lieved that a precautionary approach was ap-
propriate. EPA chose to work
collaboratively with the oil service compa-
nies because we thought that such an ap-
proach would work quicker and be more ef-
fective than other approaches the Agency
might employ (i.e. rulemaking , enforcement
orders , etc.). We believed that once the serv-
ice companies became familiar with the
issue , they would willingly address EPA's
concerns . After several months of meetings
and negotiations between representatives of
the service companies and high level man-
agement in EPA's Office of Water, a Memo-
randum of Agreement (MOA) was drafted and
signed by all parties effective December 24,
203.

We believe that the MOA mechanism ac-
complished the intended goal of removing
diesel from hydraulic fracturing fluids in a
matter of months , whereas proposing a rule
to require removal would have taken at least
a year or more.

d. What revisions were made to the June
204 EPA study between the December 203
adoption of the MOU and the 204 release of
the study? Which of those changes dealt sps-
clncally with the use and effects of diesel
fuel in hydraulic fracturing?

During the speoifled time-frame, EPA fo-
cused on making editorial changes to the re-
port and clarifying information relative to
its qualitative discussion of the mitigating
effects of dilution, dispersion. adsorption,
and biodegradation of residual fluids. With
respect to the use and effects of diesel fuel.
changes in the study primarily focused on in-
cluding language in the text of the report
which acknowledged that we had success-
fully negotiated an MOA with the service
companies. Specifically, EPA referenced this
agreement in the text of the report in the
Executive Summary at page ES-2 and on
page ES-17, and further discussed the MOA
in Chapter 7 in the Conclusions Section of
the study.

e. The Agency also states that It expects
that even if'diesel were used , a number of
factors would decrease the concentration and
availability of BTEX. Please elaborate on
the data EPA collected and the observations
the Agency made in the field that would sup-
port the conclusion that 39 percent of fluids
remaining in the ground (1991 Palmer),
should they contain BTEX compounds,
would not be present in sufficient concentra-
tions to adversely affect underground
sources of drinking water.

EPA reiterates that the 39 percent figure
from the 1991 Palmer paper is only one in-
stance where it has been documented what
quantity of the hydraulic fracturing fluids
injected into wells will remain behind. Dr.
Palmer, who conducted the original re-
search, estimated that coalbed methane pro-
duction wells flow back a greater percentage
of fracturing fluids injected during the proc-
ess. Where formations are dewatered or pro-
duced for a substantial period of time, great-
er quantities of formation and fracturing
fluids would presumably be removed. We
used 39 percent remaining fluids as a "worst
case" scenario while doing our qualitative
assessment, since It was the only figure we
had from research conducted on coalbed
methane wells.

With respect to the BTEX compounds, we
no longer believe that they are a concern
owing to the MOA negotiated between EPA
and the three major service companies.

5. Do you plan to conduct a national sur-
vey or review to determine. whether state
Class 11 programs adequately regulate hy-
draulic fracturing?

At this time, EPA has no plans to conduct
such a survey or review regarding the ade-
quacy of Class II programs in regularing hy-
draulic fracturing. In its final study design,
EPA indicated that it would not begin to
evaluate existing state regulations con-
cerning hydraulic fracturing until it decided
to do a Phase III Investigation. The Agency,
however, reserves the right to change its po-
sition on this if new information warrants
such a change.

6. In light of the Court decision and the
Agency's July 21104 response to the Court re-
mand, did the Agency consider establishing
national regulations or standards for hy-
draulic fracturing or minimum requirements
for hydraulic fracturing regulations under
Class II programs?

When State UIC programs were approved
by the Agency-primarily during the early
1980s-there was no Eleventh Circuit Court
decision indicating that hydraulic fracturing
was within the definition of "underground
injection." Prior to LEAF v. EPA. EPA had
never interpreted the SDWA to cover produc-
tion practices, such as hydraulic fracturing.
After the Court decision in 1997, the Agency
began discussioae with the State of Alabama
on revising their UIC program to include hy-
draulic fracturing. The net result of that
process was the EPA approval of Alabama's
revised section 1425 SDWA UIC program to
include specific regulations addressing CBM
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hydraulic fracturing. This approval was
signed by the Administrator in December
1999 , and published in the Federal Register in
January 21100.

In light or the Phase I HIP study and our
conclusion that hydraulic fracturing did not
present a significant public health risk, we
see no reason at this time to pursue a na-
tional hydraulic fracturing regulation to
protect USDWs or the public health. It is
also relevant at the three major service com-
panies have entered into an agreement with
EPA to voluntarily remove diesel fuel from
their fracturing fluids.

7. a. If so, please provide a detailed descrip-
tion of your consideration of establishing
these regulations or standards and the ra-
tionale for not pursuing them.

b. Do you plan to establish such regula-
tions or standards in the future?

c. If not , what standards will be used as the
standard of measurement for compliance for
hydraulic fracturing under state Class II pro-
grams?

EPA has not explored in any detailed fash-
ion minimum national or state requirements
for hydraulic fracturing of CBM wells , except
when it evaluated the revised UIC program
in Alabama.
Considering and developing national regu-

lations for hydraulic fracturing would in-
volve discussions with numerous stake-
holders. the states, and the public and it
would require an intensive effort to arrive at
regulatory language that could be applied
nation-wide . As EPA 's study indicates, coal-
beds are located In very distinct geologic
settings and the manner in which they are
produced for methane gas may be very dif-
ferent in each locale. The proximity of
USDW to the coal formations. and the re-
gional geology and hydrology all play roles
in how hydraulic fracturing operations are
conducted.

If EPA receives information of drinking
water contamination Incidents and follow-up
Investigations point to a problem, EPA
would then re-evaluate its decision to not
continue with additional 8tndy relating to
CBM hydraulic fracturing.
Should additional states submit revised

UIC programs for EPA 's review and approval
which include hydraulic fracturing regula-
tions , we would evaluate these programs
under the "'effectiveness." standards of the
SDWA section 1425 as we did or the State of
Alabama.

OIL AND GAS AccouNTABILrrY PROJECT
Durango , CO, June 74, 2005.

Hon. JAMES M. JEFFORDs,
U.S. Senate,
Washington, DC.
DEAR SENATOR JEFFORDs : Please accept

this letter of endorsement for S. 1080, the

Hydraulic Fracturing Safey Act of 2005.
Hydraulic fracturing is the industry prac-

tice of injecting fluids and other substances
underground in order to increase production
of oil and gas . While the Industry refuses to
fully list the chemicals it injects under-
ground , the EPA has found that many of
these chemicals are known to be toxic to hu-
mans and some are actually considered haz-
ardous under federal law. Yet, the EPA and
all states except Alabama have refused to
regulate the taxies that are used during hy-
draulic fracturing operations . What this,
means , in practice, ie that is it legal for hy-
draulic fracturing companies to inject toxic
chemicals into or clone to drinking water
aquifers . The EPA has even admitted that a
number of toxic hydraulic fracturing cheml-
cals can be injected into drinking water
sources at concentrations that pose a threat
to human health.

With thousands of new all and gas wells
being drilled each year , the impacts of hy-

draulic fracturing are beginning to show up.
In western Colorado, hydraulic fracturing
literally blew up one homeowner 's water well
and contaminated it with methane . In Ala-
bama , hydraulic fracturing turned water
wells black , and citizens have experienced
health problems following contact with the
affected water. The true scope of the prob-
lem, is not known , however , because state
agencies do not monitor groundwater for
chemicals used in hydraulic fracturing oper-
ations.

Despite the fact that unregulated hydrau-
lic fracturing may be poisoning our drinking
water . Senator Inhofe has introduced a bill,
S.837, on behalf of the oil and gas industry,
that would completely exempt hydraulic
fracturing from EPA regulation under the
Safe Drinking Water Act.
Thank you and Senators Lautenberg,

Boxer and Lieberman for introducing the Hy-
draulio Fracturing Safety Act of 2005 (S.
1080). requiring the use of nontoxic products
in hydraulic fracturing operations during oil
and gas production . This Important bill will
help to protect our precious underground
drinking water sources.

Sincerely,
GWEN LACHELT,

Director.

NATIONAL WILDLIFE FEDERATION,
Washington , DC. May 25, 2005.

Hon. JAMES M. JEFFORDS,
Ranking Member , Senate Environment and Pub-

lic Works Committee , U.S. Senate, Wash-
ington, DC.

DEAR RANKING MEMBER JEPFORDS: On be-
half of the National Wildlife Federation, and
the millions of hunters , anglers and outdoor
enthusiasts we represent , I am writing to
thank you for introducing the Hydraulic
Fracturing Safety Act of 2005.

I am pleased that your legislation would
ban the use of diesel or other priority pollut-
ants listed under the Federal Water Pollu-
tion Control Act in hydraulic fracturing for
oil or natural gas exploration and production
and also require the EPA to regulate hydrau-
lic fracturing.

EPA does not currently regulate hydraulic
fracturing, a common technique used to
stimulate oil and gas production that can po-
tentially compromise groundwater resources
and reserves . An EPA whistle-blower and
other experts agree that hydraulic fracturing
is a serious threat to drinking water. Hy-
draulto fracturing has already impacted resi-
dential drinking water supplies in at least
three states (Colorado , Virginia and Ala-
bama) and incidents have been recorded in
other states (New Mexico , West Virginia and
Wyoming) where residents have recorded
changes in water quality or quantity fol-
lowing hydraulic fracturing operations near
their homes.

I am disappointed that the U . S. House of
Representatives passed an energy bill that
exempts the oil and gas industry from being
regulated under the Safe Drinking Water Act
for hydraulic fracturing . The House passed
bill would also exempt all oft and gas con-
struotion activities from the Clean Water
Act: out the heart out of environmental re-
views by allowing for numerous National En-
vironmental Policy Act exemptions ; and re-
quire the BLM to rush to judgment on com-
plex energy permitting decisions . These pro-
visions would harm America 's wildlife and
Americans ' water resources and recreational
opportunities . I urge you to remain steadfast
and oppose any amendments on the Senate
floor that would provide egregious exemp-
tions to the laws that protect water re-
sources , wildlife and their habitat.
NWF and the millions of hunters , anglers

and outdoor enthusiasts we represent com-
mend you for your leadership on safe-

S7279
guarding cur water resources and wildlife
habitat. If you have further questions , please
do not hesitate to contact me.

Sincerely,
JIM LYON,

Senior Vice President , Conservation,
Mr. JEFFORDS . Mr. President. I

thank Senator GRASSLEY , Senator BAU-
CUs and the other members of the Sen-
ate Finance Committee for agreeing to
my recycling amendment , which I call
the Recycling Investment Saves En-
ergy , RISE , provisions. These provi-
sions were added to the tax title of the
energy bill last week and have now
been incorporated into the Energy bill
as section 1545 of H.R. 6.

The current Senate Energy bill con-
tains important provisions to promote
the use of energy savings in vehicles,
appliances , new homes , and commer-
cial buildings . As we move forward
with fostering energy efficiency, we
must not neglect recycling. Recycling
should be an integral component of our
nation 's energy efficiency strategy.

The RISE provisions will create jobs,
increase productivity , and conserve en-
ergy by establishing a tax credit to
preserve and expand America 's recy-
cling infrastructure. Specifically, the
provisions establish a 15 percent tax
credit for the purchase of qualified re-
cycling equipment used to sort or proc-
ess packaging and printed materials,
such as beverage containers , cardboard
boxes, glass jars , steel cans and news-
papers.

The tax credit could be claimed by
material recovery facilities , manufac-
turers or other persons that purchase
recycling equipment that sorts or proc-
esses residential or commercial recy-
clable materials , even if such equip-
ment also is used to handle material
from industrial facilities.

This national investment in our recy-
cling infrastructure is necessary to re-
verse the declining recycling rate of
many consumer commodities , Includ-
ing aluminum , glass and plastic, which
are near historic lows . For example, 55
billion aluminum cans were wasted by
not being recycled in 7004 , which rep-
resents approximately $1 billion of alu-
minum lost to industry. The recycling
rate of paper is estimated to be roughly
50 percent , glass containers 35 percent,
and PET plastic bottles less than 20
percent.

The energy savings from greater re-
cycling are significant. Increasing the
recycling of containers , packaging and
paper could save the equivalent energy
output of 15 medium-sized power plants
on an annual basis. Recycling alu-
minum cans, for example, saves 95 per-
cent of the energy required to make
the same amount of aluminum for its
virgin source . Increasing the U.S. recy-
cling rate to 35 percent would result in
annual energy savings of 903 trillion
BTUs, enough to meet the annual en-
ergy needs of 8.9 million homes.

Due to the diminishing quantity and
quality of available recyclable mate-
rials, many companies are not able to
obtain the volume of quality recycled
feedstock needed to meet demand. This
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The Honorable Henry A. Waxman
Chairman
Committee on Oversight and Government Reform
United States House of Representatives
Washington, DC 20515

Dear Chairman Waxman:

OFFICE OF
WATER

Thank you for your letters of November 26, 2007 including questions on my October 31,
2007 testimony regarding the Environmental Protection Agency's (EPA) programs and activities to
protect public health and the environment, as they relate to the oil and gas sector. Specifically, you
were interested in EPA actions to ensure that hydraulic fracturing activities do not endanger
underground sources of drinking water (USDWs). EPA shares your goal of ensuring protection of
ground water that could be used as a source of drinking water, and works closely with our state
partners to implement the Underground Injection Control (UIC) program to protect such waters.

Your first letter expressed concerns about the Memorandum of Agreement (MOA) that
EPA entered into with major hydraulic fracturing service companies. The MOA, "Elimination of
Diesel Fuel in Hydraulic Fracturing Fluids Injected into Underground Sources of Drinking Water
During Hydraulic Fracturing of Coalbed Methane Wells," which was signed on December 12, 2003,
represented a significant step in EPA's efforts to ensure protection of USDWs. In conducting a
study of the practice of hydraulic fracturing of coalbed methane wells, EPA observed that
companies sometimes used diesel fuel, which contains benzene, tolulene, ethylbenzene and
xylene, each of which is regulated as a drinking water contaminant under the Safe Drinking Water
Act (SDWA). At the urging of EPA, the companies of BJ Services Company, Halliburton Energy
Services, Inc., and Schlumberger Technology Corp., which accounted for most of the work in this
area, voluntarily agreed to eliminate the use of diesel fuel in hydraulic fracturing fluids injected into
coalbed methane production wells in USDWs.

EPA believes that the MOA will ensure that the companies do not use diesel fuel for
hydraulic fracturing in coalbed methane production wells in USDWs and that, pursuant to the MOA,
where necessary, they are substituting other fluids that will not endanger USDWs. The MOA .
included a provision for the companies to notify EPA within 30 days after a decision to resume use
of diesel fuel in their operations. EPA has received no such notice from the companies since the
MOA was signed. Further, although there is no requirement in the MOA for regular notification, the
service companies have communicated to EPA that they are continuing to meet the terms of the
MCA (see attached letters). The Agency will continue to contact the companies periodically to
monitor their implementation of the MOA.

Internet Address (URL) • http://www.epa-gov t
Recycled/Recyclable • Printed with Vegetable Oil Based Inks on 100 / Postconsumer, Process Chlorine Free Recycled Paper
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An enclosure to this letter includes detailed responses to the questions you raised in your
second letter of November 26, 2007, which focused on EPA's knowledge of hydraulic fracturing
fluids. EPA did evaluate information about hydraulic fracturing fluids in completing the June 2004
report "Evaluation of Impacts to Underground Sources of Drinking Water by Hydraulic Fracturing of
Coalbed Methane Reservoirs". However, EPA does not maintain an inventory of hydraulic
fracturing fluids used in coalbed methane development. Additionally, because Congress has
exempted hydraulic fracturing and its associated fluids (other than diesel fuel), from the definition of
"underground injection," the Agency has no plans for initiating collection of such an inventory.

In administering the UIC Program, EPA believes that it is sound policy to focus attention on
those wells that may pose the greatest risk to USDWs. EPA initiated the study investigating
hydraulic fracturing for coalbed methane gas because those wells are generally shallow and closer
to USDWs than are wells used for conventional oil and gas production. The 2004 report concluded
that the potential threat to USDWs posed by hydraulic fracturing of coalbed methane wells is low.

Our focus for the past several years has been on reducing risks from shallow Class V wells
that have been identified as a high risk to USDWs, such as motor vehicle disposal wells and large-
capacity cesspools. At this time, the Agency is also focusing significant attention on ensuring that
the long term storage of carbon dioxide through underground injection does not endanger
underground sources of drinking water. The program is currently developing national regulations
for such injection that will be proposed in the summer of 2008. These two efforts are currently
EPA's highest priorities in the. UIC program.

EPA remains committed to protecting USDWs and, by extension, public health. Again,
thank you for your letter. If you have further questions, please contact me or your staff may call
Christina Moody, in EPA's Office of Congressional and Intergovernmental Relations, at
202-564-0260.

Benjamin H. Grumbles
Assistant Administrator

Enclosure

2
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Enclosure
EPA Response to Specific Questions Regarding Hydraulic Fracturing

1. During your testimony , you stated that you were unaware of whether the EPA
maintains an inventory of hydraulic fracturing fluids , and the chemicals used
therein that are injected into underground sources of drinking water. Does EPA
maintain such an inventory ? If so, please provide this inventory to the
Committee.

EPA does not maintain an inventory of hydraulic fracturing fluids. In Chapter 4 of
EPA's June 2004 study "Evaluation of Impacts to Underground Sources of Drinking
Water by Hydraulic Fracturing of Coalbed Methane Reservoirs," (at
http://www,epa.gov/safewater/uic/wells_coalbedmethanestudy.htmi) we described the
range of fluids and fluid additives commonly used in hydraulic fracturing for Coalbed
methane reservoirs. As noted on page 4-3 of the report, material safety data sheets
(MSDSs) supplied by the companies conducting such hydraulic fracturing were the
source of information for a summary provided in Table 4-1 (attached). The fluids and
additives listed in the table represent the pure products, not the diluted mixtures
injected at specific sites which may differ to respond to local conditions (e.g., geology,
stratigraphy, depth). EPA reviewed a number of data sheets and noted that many of
them are different, thus containing many different lists of fluids and additives. Thus, in
the final report, the Agency concluded that it could not say whether one specific
chemical, or chemicals, is/are present at every hydraulic fracturing operation.

The best sources of information on hydraulic fracturing fluid components and mixtures
are the companies conducting hydraulic fracturing of coalbed methane wells. We
understand that you have asked the major companies for these sheets in a separate
communication. We are not aware of additional information in any database or other
inventory.

2. Does EPA have a basis for assuring Congress and the public that underground
sources of drinking water are not contaminated by hydraulic fracturing fluids,
and the chemicals contained therein? If so , what is that basis?

The Agency stands by the 2004 study which concluded that the potential threat to
USDWs posed by hydraulic fracturing of coalbed methane wells is low. EPA worked to
ensure that the study was carried out in a comprehensive and transparent fashion.
During the course of the study, EPA could not identify any confirmed cases where
drinking water was contaminated by hydraulic fracturing fluids associated with coalbed
methane production. EPA did identify a potential risk to USDWs through the use of
diesel fuel as a constituent of fracturing fluids where coalbeds are co-located with a
USDW. As noted in our response letter, we addressed that potential risk by
developing the December 2003 MOA in which the three companies whose activities
represent the bulk of the market for coalbed methane wells agreed to eliminate diesel
fuel in hydraulic fracturing fluids injected into Coalbed methane production wells in
USDWs.

3
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It should be noted that, irrespective of the statutory exclusion enacted by the 2005
Energy Policy Act, the Administrator retains the authority under the SDWA section
1431 to take appropriate action to protect public health from any imminent and
substantial endangerment caused by hydraulic fracturing.

3. What is the total volume on an annual basis of hydraulic fracturing fluids that
are injected into underground sources of drinking water?

EPA does not have precise, current information about the total volume of hydraulic
fracturing fluids that are injected into underground sources of drinking water, but based
on our 2004 study of hydraulic fracturing into shallow coalbed methane wells, EPA
does not believe that such fracturing is likely to endanger underground sources of
drinking water.

Our 2004 study described several estimates of volumes used in the practice (see pp.
3-10 and 3-11). For example, the study notes that some literature indicates that
coalbed fracture treatments use from 50,000 to 350,000 gallons of various stimulation
and fracturing fluids, and from 75,000 to 320,000 pounds of sand as proppant
(Holditch et al., 1988, 1989; Jeu et al., 1988; Hinkel et al., 1991; Holditch, 1993;
Palmer et al., 1991b, 1993a, 1993b). More typical injection volumes, based on
average injection volume data provided by Halliburton for six coalbed methane
locations indicated a maximum average injection volume of 150,000 gallons per well
and a median average injection volume of 57,500 gallons per well (Halliburton Inc.,
2003).

4. Does EPA have a basis for assuring Congress and the public that hydraulic
fracturing fluids that are injected into underground sources of drinking water do
not contain BTEX chemicals? If so, what is that basis?

EPA believes that the signatories to the 2003 MOA are meeting the terms of the
agreement and are not using diesel fuel in hydraulic fracturing fluids injected into
coalbed methane wells in USDWs. One of the conditions of the MOA is that the
companies will notify the Assistant Administrator for the Office of Water within 30 days
after any decision to re-institute the use of diesel fuel additives in hydraulic fracturing
fluids injected into USDWs for coalbed methane production. To date, none of the
signatories has contacted EPA to inform the Agency of such a fact. Although not a
requirement of the MOA, the Agency has periodically sought, and received,
confirmation from the companies that they are still abiding by the terms of the MOA.
Copies of this correspondence are attached to this response.

5. In 2003 , the EPA entered into a voluntary Memorandum of Agreement (MOA)
with BJ Services Co., Halliburton Energy Services , Inc., and Schlumberger
Technology Corp., to "eliminate diesel fuel in hydraulic fracturing fluids injected
into coalbed methane (CBM) production wells in underground sources of
drinking water." At the time EPA stated that these companies conducted 95% of
hydraulic fracturing activities that occur in the United States. What is the
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current percentage of activities that they conduct? What assurances can EPA
provide that no other companies are injecting diesel fuel into underground
sources of drinking water?

At the time EPA entered in the MOA with the companies, our understanding from them
was that they represented 95% of the hydraulic fracturing market for coalbed methane
wells. We understand that other companies have entered the market. However, we
do not have any new estimates from the major companies of changes in their share of
the hydraulic fracturing market for coalbed methane wells, nor do we have any other
specific methodology for estimating market share independently. The Ground Water
Protection Council (GWPC) has developed a report identifying companies with
hydraulic fracturing services. The September 2004 report, entitled "Oilfield Service
Companies Providing Acidizing, Fracturing & Stimulation Services in the United
States' provides some of the names of the companies, by State, that do hydraulic
fracturing for all oil field operations, which is a much larger market than those doing
such hydraulic fracturing solely for coalbed methane production While the three major
companies who signed the MOA have not been using diesel since signing the MOA,
we do not know if the other companies are similarly not using diesel fuel. We
understand that the Ground Water Protection Council is following up with state oil and
gas agencies to determine if they are aware of any companies that are using diesel
fuel in coalbed methane operations.
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CERTIFICATE OF SERVICE

I certify that a copy of Respondent ' s Motion to Dismiss was served via the

Court's electronic filing system on October 29, 2010, upon:

Daniel M . Steinway
Thomas C. Jackson
Baker Botts
1299 Pennsylvania Ave., NW
Washington , D.C. 20004

/s/ Eileen T . McDonough
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